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 1.  TIME: 9:00  CASE#: MSC14-00512 
CASE NAME: ADEN VS. FINANCIAL FREEDOM 
HEARING ON MOTION FOR LEAVE TO FILE CROSS-COMPLAINT 
FILED BY BANK OF AMERICA, N.A. 
* TENTATIVE RULING: * 
 
Bank of America seeks leave to file a cross-complaint. Plaintiff Mary Aden opposes. Code of 
Civil Procedure section 428.50 governs the filing of cross-complaints. It says, in relevant part: 

(a) A party shall file a cross-complaint against any of the parties who filed the complaint or 
cross-complaint against him or her before or at the same time as the answer to the 
complaint or cross-complaint. 

(b) Any other cross-complaint may be filed at any time before the court has set a date for 
trial. 

(c) A party shall obtain leave of court to file any cross-complaint except one filed within the 
time specified in subdivision (a) or (b). Leave may be granted in the interest of justice at 
any time during the course of the action. 

Section 426.50 also is relevant. It says: 

A party who fails to plead a cause of action subject to the requirements of this 
article, whether through oversight, inadvertence, mistake, neglect, or other 
cause, may apply to the court for leave to amend his pleading, or to file a 
cross-complaint, to assert such cause at any time during the course of the action. 
The court, after notice to the adverse party, shall grant, upon such terms as may 
be just to the parties, leave to amend the pleading, or to file the cross-complaint, 
to assert such cause if the party who failed to plead the cause acted in 
good faith. This subdivision shall be liberally construed to avoid forfeiture of 
causes of action. 

In her opposition, Aden takes a seemingly contradictory position.  

She first says that Bank of America’s proposed cross-complaint adds nothing to the litigation. 
That is, everything to be decided in connection with the proposed cross-complaint (e.g., Bank of 
America’s right to foreclose and the existence/position of its lien on the subject property) 
necessarily will be decided as part of resolving Aden’s complaint against Bank of America 
and others.  

Aden then says that Bank of America is trying to “double the work and have Mrs. Aden start all 
over.” (Opp. 5:4.)  

Both cannot be true. If everything to be resolved in connection with the proposed cross-
complaint is duplicative of those things that will be resolved in connection with Aden’s complaint, 
then it is difficult to understand how the workload will be doubled. In any event, saying that a 
proposed cross-complaint would add work to the litigation is hardly a ground for denying a party 
leave to file a cross-complaint. If it were, virtually every proposed cross-complaint could be 
defeated on that ground. 

Aden also argues Bank of America is seeking to reargue matters already decided by the Court 
of Appeal. No specifics are provided to support that contention. If Aden believes that Bank of 
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America’s cross-complaint is barred by res judicata, collateral estoppel, law of the case, or some 
other doctrine, she is free to raise—and fully brief—that argument as part of a demurrer. But for 
now, the Court declines to conclude that the proposed cross-complaint seeks to reargue matters 
already decided. 

Aden fails to articulate any real prejudice she will suffer as a result of permitting Bank of 
America to file its cross-complaint. Any challenge to the legal sufficiency of the cross-complaint 
can be litigated in connection with a demurrer, if that becomes necessary. 

For now, the Court exercises the discretion afforded to it under section 428.50 (see, e.g., Orient 
Handel v. United States Fid. & Guar. Co. (1987) 192 Cal.App.3d 684, 701) and permits the filing 
of the cross-complaint appended to the moving papers. 

As a separate and independent ground for granting the motion, the Court considers that failing 
to permit Bank of America to file its cross-complaint at least has the potential to cause the type 
of forfeiture contemplated by section 426.50, and so the Court acts to avoid that, as section 
426.50 requires. 

The motion is granted. Bank of America shall file and serve its cross-complaint on or before 
June 13, 2018. Thereafter, responsive pleadings shall be due per code. 

 

 

2.  TIME: 9:00  CASE#: MSC16-01347 
CASE NAME: JULIET STEELE VS. CASTLEROCK ARABIANS 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY CASTLEROCK ARABIANS, NANCY DUPONT 
* TENTATIVE RULING: * 
 
The motion is continued to June 13, 2018.  
 
Although Ms. DuPont’s declaration is sparse, it does say, under penalty of perjury, that 
Ms. DuPont (and therefore, Castlerock Arabians) did not have actual notice of the lawsuit. 
When a party seeks relief from default, all doubts are to be resolved in favor of granting that 
relief. Rappleyea v. Campbell (1994) 8 Cal.4th 975, 980. This is because California law has a 
strong preference for resolving disputes on their merits. Fasuyi v. Permatex, Inc. (2008) 167 
Cal.App.4th 681, 696. 
 
Here, the Court has before it conflicting declarations. One declaration indicates that personal 
service was effected. One declaration says there was not actual notice. 
 
Ordinarily, the Court would resolve that conflict in favor of granting the motion, based on the law 
cited above. However, the motion relies on CCP sections 473.5 and 473(b). Both require the 
moving party or parties to serve a proposed answer along with the moving papers. The Court’s 
file contains no such proposed answer. 
 
Each defendant shall serve and file a proposed answer on or before June 8, 2018. If no 
proposed answers are served and filed by June 8, 2018, the Court will deny the motion.  
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The Court will not hear argument on the merits of this motion on June 6, 2018. The Court will 
post a further tentative ruling in advance of the June 13, 2018 hearing, and if desired, any party 
may contest that tentative ruling and request oral argument in the usual way. 

 

 

3.  TIME: 9:00  CASE#: MSC16-01347 
CASE NAME: JULIET STEELE VS. CASTLEROCK ARABIANS 
HEARING ON OSC RE: WHY SANCTIONS OF $250.00 SHOULD NOT BE IMPOSED 
FOR ATTY LYTLE’S FAILURE TO APPEAR 4/9 FOR CMC 
* TENTATIVE RULING: * 
 
If Attorney Lytle believes there is a basis for the Court to discharge the OSC rather than impose 
a sanction, he shall appear in-person and present that to the Court. 

 

  

4.  TIME: 9:00  CASE#: MS16-01347 
CASE NAME: JULIET STEELE VS. CASTLEROCK ARABIANS 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to June 13, 2018, 9AM, Dept. 9.  May appear by Court Call if motions are not argued. 

 

 

5.  TIME: 9:00  CASE#: MSC16-01585 
CASE NAME: TANEV VS. TORIBIO 
HEARING ON MOTION TO STRIKE PLAINTIFF’S MEMORANDUM OF COSTS 
FILED BY ROBERTO CRUZ TORIBIO 
* TENTATIVE RULING: * 
 
Continued to July 11, 2018, 9AM, Dept. 9 to be heard at the same time as Plaintiff’s Motion for 
Attorney’s fees. 

 

 

6.  TIME: 9:00  CASE#: MSC16-02389 
CASE NAME: MARTINEZ VS. CARVALHO 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY CHRIS CARVALHO, et al. 
* TENTATIVE RULING: * 
 
Continued by the court to July 11, 2018, 9AM, Dept. 9. (See also Lines 22 and 23.) 
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7. TIME: 9:00  CASE#: MSC17-00245 
CASE NAME: YESENIA CHAVEZ VS. SEKK INVESTMENT DIANE LLC 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY BRITTNEY NAVARRO 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

 

 

8.  TIME: 9:00  CASE#: MS C17-00245 
CASE NAME: YESENIA CHAVEZ VS. SEKK INVESTMENT DIANE LLC  
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY ANTONIO NAVARRO 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

 

 

9.  TIME: 9:00  CASE#: MS C17-00245 
CASE NAME: YESENIA CHAVEZ VS. SEKK INVESTMENT DIANE LLC 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY AGAPITO NAVARRO 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

 

 

10.  TIME: 9:00  CASE#: MS C17-00245 
CASE NAME: YESENIA CHAVEZ VS. SEKK INVESTMENT DIANE LLC 
HEARING ON MOTION TO VACATE TRIAL DATE OR CONTINUE TRIAL 
FILED BY SHERLAND, INC. 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

 

 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   06/06/18 

 
 

- 5 - 

11.  TIME: 9:00  CASE#: MS C17-00245 
CASE NAME: YESENIA CHAVEZ VS. SEKK INVESTMENT DIANE LLC 
SPECIAL SET HEARING ON: SANCTIONS REQUEST OF SEKK INVESTMENTS 
FROM 4/11 HRG SET BY DEPT. 9 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

 

 

12.  TIME: 9:00  CASE#: MS C17-01431 
CASE NAME: NORTH RICHMOND VS. BNSF RAILWAY 
HEARING ON MOTION FOR PROTECTIVE ORDER 
FILED BY NORTH RICHMOND PROPERTIES 
* TENTATIVE RULING: * 
 
Counsels may appear by Court Call since the motion will not be argued, but instead counsels 
will report on their meet and confer re the motion, appointment of discovery referee, mediation, 
etc. 

 

 

13. TIME: 9:00  CASE#: MSC17-02031 
CASE NAME: UNITED CALIF BUILDING VS. BAY CITY MECHANICAL  
HEARING ON DEMURRER TO 1ST AMENDED COMPLAINT 
FILED BY BAY CITY MECHANICAL, et al. 
* TENTATIVE RULING: * 
 
Hearing dropped by Court.  A Second Amended Complaint will be filed by stipulation. 

 

 

14. TIME: 9:00  CASE#: MSC17-02031 
CASE NAME: UNITED CALIF BUILDING VS. BAY CITY MECHANICAL 
HEARING ON MOTION TO STRIKE 
FILED BY BAY CITY MECHANICAL, et al. 
* TENTATIVE RULING: * 
 
Hearing dropped by Court. A Second Amended Complaint will be filed by stipulation. 
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15. TIME: 9:00  CASE#: MSC17-02047 
CASE NAME: KIMBERLY DIXON VS. KURT SCHWARTZ 
HEARING ON MOTION TO BE RELIEVED AS COUNSEL 
FILED BY KIMBERLY B. DIXON 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

 

 

16. TIME: 9:00  CASE#: MSC18-00061 
CASE NAME: HOMESITE VS. NAVA 
HEARING ON DEMURRER TO CROSS-COMPLAINT 
FILED BY HOMESITE SERVICES, INC., DARYL PHELPS, TIMA TOMEI 
* TENTATIVE RULING: * 
 
          Cross-Defendants HomeSite Services, Inc., Tina Tomei, and Darryl Phelps’ demurrer to 
the Cross-Complaint is sustained in part and overruled in part. The demurrer is sustained as 
to 4th, 5th, and 6th causes of action.  The demurrer is overruled as to the 3rd cause of action. 
 
 Cross-Complainant shall file and serve the amended cross-complaint on or before June 
27, 2018. 
 
 
Meet and Confer Declaration (CCP § 430.41) 
 
 Gregory L. McCoy, counsel for HomeSite, Tina Tomei and Darryl Phelps, filed a 
declaration stating he sent an email on April 4, 2018, listing the defects in the cross-complaint 
and requested an opportunity to meet and confer.  Cross-Defendants’ counsel, Christine 
Wheatley responded with an email, declining to make any modification to the cross-complaint.  
Ms. Wheatley stated that based on the tenor of Mr. McCoy’s letter, it appeared the matter would 
be decided by the court. The parties did not meet telephonically or in person as required by the 
Code. 
 
 While the parties have not technically complied with CCP § 430.41, the court will 
consider the demurrer this time only because the letters between counsel were detailed and it 
appears further meet and confer would have been futile.  However, the court will not be as 
accommodating on future motions. 
 
 
Background 
 
 Defendant/Cross-Complainant Timothy Nava brings this cross-complaint for breach of 
contract, along with fraud-based causes of action. In addition to suing HomeSite, his former 
employer, Cross-Complainant sues Daryl Phelps and Tina Tomei in their individual capacities as 
owners of HomeSite.    
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 Cross-Complainant worked for HomeSite from September 2008 through May 2017.  
From January 2014 through December 2015, Cross-Complainant was a commissioned 
employee of HomeSite, paid pursuant to a written “Commission Plan.”  Cross-Complainant 
alleges he recently learned that Cross-Defendant HomeSite was altering the amount of its 
monthly gross profits in order to decrease the amount of commissions owed to Cross-
Complainant. 
 
 In 2016 Cross-Complainant became a salaried employee of HomeSite.  The pay 
structure consisted of a base salary and bonuses based on revenue growth.  Cross-
Complainant alleges HomeSite refuses to pay bonuses earned. This action was filed on January 
11, 2018. 
 
 
Demurrer to 4th C/A—Fraudulent Concealment; 5th C/A—Intentional Misrepresentation; and 6th 
C/A—Negligent Misrepresentation 
 
 In the 4th Cause of Action for Fraudulent Concealment, Cross-Complainant alleges 
Cross-Defendants actively concealed and/or failed to disclose the true amount of its monthly 
gross profits in order to decrease the amount of commissions they were obliged to pay Cross-
Complainants.   
 
 In the 5th Cause of Action for Intentional Misrepresentation, Cross-Complainant alleges 
Cross-Defendants represented to him that in addition to his base salary, he would receive 
bonuses based on revenue growth. Cross-Defendants knew these representations were false 
and never intended to pay Cross-Complainant any bonuses.   
  
 In the 6th Cause of Action for Negligent Misrepresentation, the cross-complaint alleges 
Cross-Defendants represented to Cross-Complainant that in addition to his base salary, he 
would receive bonuses based on revenue growth.  Cross-Defendants made these 
representations, when they should have reasonably known them to be false. 
 
 
Grounds for Demurrer 
 
 Cross-Defendants demurrer to the Fourth, Fifth, and Sixth Causes of Action on the 
ground Cross-Complainant cannot state these causes of action against the individual defendant 
owners.   
 
 First, Cross-Defendants argue, “the owner of an employer is not under any 
circumstances liable for the nonpayment of wages to the employee. (Bradstreet v. Wong (2008) 
161 Cal.App.4th 1440, 1457.”  (Demurrer 3:20-22.) Here, Cross-Complainant alleges his 
damages are for nonpayment of compensation—a combination of unpaid commissions and 
bonuses from his employer, HomeSite. 
 
 Secondly, Cross-Defendants argue because there is no duty on the part of the owners, 
there can be no tort liability as a matter of law.  Cross-Defendants Tina Tomei and Darryl Phelps 
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have no relationship with Cross-Complainant and the cross-complaint did not allege such a 
relationship. 
 
  
 Tortious Conduct Alleged Separate from Unpaid Wages 
 
 “Under the common law, corporate agents acting within the scope of their agency are not 
personally liable for the corporate employer's failure to pay its employees' wages.” (Reynolds v. 
Bement (2005) 36 Cal.4th 1075, 1087.)  However, the Cross-Complaint alleges fraudulent 
behavior on the part of his employer corporation and the owners of the corporation.  The 
conduct alleged—intentional concealment of true amount of the gross profits (Cross-Complaint, 
¶ 35) and inducing Cross-Complainant to enter into a different pay structure by misrepresenting 
that he would be paid his base salary plus bonuses, without intent to do so (Cross-Complaint, 
¶40) are separate tortious acts, separate and apart from the failure to pay wages.  In addition to 
unpaid commission and bonuses, Cross-Complainant alleges damages including interest on 
unpaid commission and bonuses, court fees and other expenses. 
 
 Claims against Tina Tomei and Darryl Phelps 
 
 Cross-Complainant alleges Tomei and Phelps are individual owners of HomeSite 
Services, Inc.  Cross-Complainant also alleged that each of the Cross-Defendants was the 
agent, principal, alter ego, etc. of the other cross-defendant. (Cross-Complaint, ¶¶ 3, 4, and 5.) 
 
 “The equitable owners of a corporation, for example, are personally liable when they 
treat the assets of the corporation as their own and add or withdraw capital from the corporation 
at will [citation]; when they hold themselves out as being personally liable for the debts of the 
corporation [citation]; or when they provide inadequate capitalization and actively participate in 
the conduct of corporate affairs.” (Minton v. Cavaney (1961) 56 Cal.2d 576, 579.)     
 
 Here, Cross-Complainant has alleged boilerplate agency relationship, but has not 
alleged sufficient facts to show the liability of these individuals based on a theory of alter ego.  
“In California, two conditions must be met before the alter ego doctrine will be invoked. First, 
there must be such a unity of interest and ownership between the corporation and its equitable 
owner that the separate personalities of the corporation and the shareholder do not in reality 
exist. Second, there must be an inequitable result if the acts in question are treated as those of 
the corporation alone.” (Sonora Diamond Corp. v. Superior Court (2000) 83 Cal.App.4th 523, 
538.) Cross-Complainant has not alleged facts showing the necessity of “piercing the corporate 
veil.”    
 
   On the other hand, as the Opposition argues, directors or officers may be liable, under 
the rules of tort and agency, for tortious acts committed on behalf of the corporation and on their 
own behalf. (PMC, Inc. v. Kadisha (2000) 78 Cal.App.4th 1368, 1379.  The court in PMC stated, 
 

 ‘[A]n officer or director will not be liable for torts in which he does not 
personally participate, of which he has no knowledge, or to which he has not 
consented. … While the corporation itself may be liable for such acts, the 
individual officer or director will be immune unless he authorizes, directs, or in 
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some meaningful sense actively participates in the wrongful conduct.’ [Citation.] 
[P] Directors are jointly liable with the corporation and may be joined as 
defendants if they personally directed or participated in the tortious conduct. 
[Citations.] [P] Directors are liable to third persons injured by their own tortious 
conduct regardless of whether they acted on behalf of the corporation and 
regardless of whether the corporation is also liable. 
 

(PMC, Inc. v. Kadisha (2000) 78 Cal.App.4th 1368, 1379-1380.)  
 
 The Cross-Complaint contains no allegations that Tomei and Phelps were officers or 
directors of HomeSite.  There are no allegations that Tomei and Phelps had knowledge of, 
participated in, or directed the wrongful conduct. Nor are there allegations Tomei and Phelps’ 
alleged tortious conduct was done on their own behalf.   
 
 “To maintain a tort claim against a director in his or her personal capacity, a plaintiff must 
first show that the director specifically authorized, directed or participated in the allegedly 
tortious conduct…” (PMC, Inc. v. Kadisha (2000) 78 Cal.App.4th 1368, 1380.)  The cross-
complaint failed make such allegations. The demurrer is therefore sustained with leave to 
amend. 
 
 
Demurrer to 3rd C/A—Breach of Implied Covenant of Good Faith and Fair Dealing 
 
 Cross-Complainant alleges Cross-Defendant HomeSite breached the covenant of good 
faith and fair dealing by depriving Cross-Complainant of the benefits anticipated under the 
Commission Plans by deliberately disregarding the terms of the Plans, inflating charges/cost 
deducted from Cross-Complainant’s commissions and failing and refusing to pay Cross-
Complainant’s commissions. 
 
 Cross-Defendants demurs to this cause of action on the ground the Third Cause of 
Action is superfluous as it does no more than repeat the allegations of the First and Second 
Causes of Action.   
 
 The court disagrees with Cross-Defendants. A breach of the contract may also constitute 
a breach of the implied covenant of good faith and fair dealing.  But the "'breach of the implied 
covenant of good faith and fair dealing involves something beyond breach of the contractual 
duty itself'’” (Careau & Co. v. Security Pacific Business Credit, Inc. (1990) 222 Cal.App.3d 1371, 
1394.)   
 
  In order to assert such a claim, the allegations “must show that the conduct of the 
defendant, whether or not it also constitutes a breach of a consensual contract term, 
demonstrates a failure or refusal to discharge contractual responsibilities, prompted not by an 
honest mistake, bad judgment or negligence but rather by a conscious and deliberate act, which 
unfairly frustrates the agreed common purposes and disappoints the reasonable expectations of 
the other party thereby depriving that party of the benefits of the agreement.” (Careau & Co. v. 
Security Pacific Business Credit, Inc. (1990) 222 Cal.App.3d 1371, 1395.)     
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 Here, Cross-Complainant alleged in the Third Cause of Action, that Cross-Defendant 
HomeSite deliberately disregarded the terms of the Commission Plans, inflated charges/costs 
deducted from Cross-Complainant’s commissions.  (Cross-Complaint, ¶30.) This conduct, while 
not directly in breach of the contract, deprived and frustrated the benefits to Cross-Complainant 
under the contract.  
 
 Cross-Complainant has alleged sufficient facts to state a cause of action. The demurrer 
to Third Cause of Action is therefore overruled. 

 

 

17. TIME: 9:00  CASE#: MSC18-00745 
CASE NAME: VW CREDIT VS. BENAVIDES & BERTELSEN, INC. 
HEARING ON APPLICATION FOR WRIT OF POSSESSION AFTER HEARING 
FILED BY VW CREDIT, INC. 
* TENTATIVE RULING: * 
 
No proof of service – dropped. 

 

 

18.  TIME: 9:00  CASE#: MSC18-00745 
CASE NAME: VW CREDIT VS. BENAVIDES & BERTELSEN, INC. 
HEARING ON APPLICATION FOR WRIT OF POSSESSION AFTER HEARING 
FILED BY VW CREDIT, INC. 
* TENTATIVE RULING: * 
 
No proof of service – dropped. 

 

 

19.  TIME: 9:00  CASE#: MSL16-03040 
CASE NAME: WELLS FARGO BANK VS. ROBERT RAYMER 
HEARING ON MOTION TO AMEND JUDGEMENT 
FILED BY WELLS FARGO BANK N.A. 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
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20.  TIME: 9:00  CASE#: MSL16-03540 
CASE NAME: DISCOVER BANK VS. WILSON 
HEARING ON MOTION TO/FOR VACATE JUDGMENT AND ENTER DISMISSAL 
FILED BY DISCOVER BANK 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

 

 

21.  TIME: 9:00  CASE#: MSL17-03981 
CASE NAME: AMERICAN EXPRESS VS. WILCOX 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY AMERICAN EXPRESS CENTURION BANK 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

 

 

22.  TIME: 9:00  CASE#: MSC16-02389 
CASE NAME: MARTINEZ VS. CARVALHO 
HEARING ON FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Continued to July 11, 2018, 9AM, Dept. 9. 

 

 

23.  TIME: 9:00  CASE#: MSL12-04643 
CASE NAME: CARVALHO VS. MARTINEZ 
HEARING ON FURTHER CMC WITH RELATED CASE C16-02389 
SET BY DEPT. 9 
* TENTATIVE RULING: * 
 
Continued to July 11, 2018, 9AM, Dept. 9. 

 

 

 
 
 


